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JUSTICE COMMITTEE 
 

AGENDA 
 

5th Meeting, 2017 (Session 5) 
 

Tuesday 7 February 2017 
 
The Committee will meet at 10.30 am in the Mary Fairfax Somerville Room (CR2). 
 
1. Decisions on taking business in private: The Committee will decide whether 

to take items 6 and 7 in private. The Committee will also decide whether its 
consideration of its draft report on its inquiry into the role and purpose of the 
Crown Office and Procurator Fiscal Service should be taken in private at future 
meetings.  

 
2. Subordinate legislation: The Committee will take evidence on the Stop and 

Search Code of Practice (Appointed Day) (Scotland) Regulations 2017 [draft] 
from— 

 
Michael Matheson, Cabinet Secretary for Justice, Stephen Jones, Head of 
Police Powers, and Craig French, Directorate for Legal Services, Scottish 
Government. 
 

3. Subordinate legislation: Michael Matheson (Cabinet Secretary for Justice) to 
move— 

 
S4M-03459—That the Justice Committee recommends that the Stop and 
Search Code of Practice (Appointed Day) (Scotland) Regulations 2017 
[draft] be approved. 
 

4. Subordinate legislation: The Committee will consider the following negative 
instrument— 

 
Title Conditions (Scotland) Act 2003 (Rural Housing Bodies) Amendment 
Order 2017 (SSI 2017/7). 
 

5. Justice Sub-Committee on Policing: The Committee will consider a report 
back from the Sub-Committee meeting on 2 February 2017. 

 
6. Railway Policing (Scotland) Bill: The Committee will consider written 

evidence received and potential witnesses for its scrutiny of the Bill at Stage 1. 
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7. Inquiry into the role and purpose of the Crown Office and Procurator 

Fiscal Service: The Committee will consider a discussion paper on its inquiry. 
 
 

Peter McGrath 
Clerk to the Justice Committee 

Room T2.60 
The Scottish Parliament 

Edinburgh 
Tel: 0131 348 5195 

Email: peter.mcgrath@parliament.scot 
 
 
 
 
 
 
 
The papers for this meeting are as follows— 
 
Agenda items 2 and 3  

Paper by the clerk - Stop and Search SSI 
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Agenda item 4  

Paper by the clerk - SSI 2017-7 
 

J/S5/17/5/2 

Agenda item 5  

Paper by the clerk - Justice Sub-Committee on Policing 
 

J/S5/17/5/3 

Agenda item 6  

Private paper - Railway Policing (Scotland) Bill 
 

J/S5/17/5/4 (P) 

Agenda item 7  

Private paper - Inquiry into COPFS 
 

J/S5/17/5/5 (P) 
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Justice Committee 
 

5th Meeting, 2017 (Session 5), Tuesday 7 February 2017 
 

Subordinate legislation 
 

Note by the clerk 
 

Purpose 
 
1. This paper invites the Committee to consider the following affirmative instrument: 
 

 Stop and Search Code of Practice (Appointed Day) (Scotland) Regulations 
2017 [draft] 

 
STOP AND SEARCH CODE OF PRACTICE (APPOINTED DAY) (SCOTLAND) 

REGULATIONS 2017 [DRAFT] 
 
Introduction 
 
2. This instrument is made under section 77(1) of the Criminal Justice (Scotland) 
Act 2016. The Regulations bring into effect a code of practice about the carrying out of 
a search of a person who is not in police custody. The code of practice applies to the 
functions exercisable by a constable. It sets out: 
 

 the circumstances in which a search of such a person may be carried out; 

 the procedure to be followed in carrying out such a search; 

 the record to be kept in relation to such a search; 

 the right of someone to receive a copy of that record. 
 
3. The instrument specifies that the code will come into effect on Thursday 11 May 
2017. This takes into account the logistical implications for Police Scotland in terms of 
training and ensuring that the necessary arrangements are in place. Non-statutory 
(often called ‘consensual’) stop and search will become unlawful on the date that the 
code comes into effect. 
 
4. Further details on the purpose of the instrument can be found in the policy note 
(see below). 
 
Policy Note: Stop and Search Code of Practice (Appointed Day) (Scotland) 
Regulations 2017 [draft] 
 
Consultation  
 
Provisions to enable a Code of Practice were added to the 2016 Act following 
recommendations made by an independent advisory group on stop and search, 
chaired by John Scott QC. The Advisory Group published its report on 3 September 
2015. The Justice Secretary lodged amendments to the Criminal Justice Bill at Stage 2 
to give effect to the Group’s recommendations. 
 
To comply with the requirements of section 76 of the 2016 Act, Scottish Ministers 
consulted publicly on a draft of the Code from 21 March 2016 until 15 July 2016. An 

http://www.legislation.gov.uk/sdsi/2017/9780111034323/contents
http://www.legislation.gov.uk/sdsi/2017/9780111034323/contents
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analysis of the consultation responses was published on 4 November 2016. When 
preparing a draft code for public consultation, Scottish Government officials wrote to 
the persons listed in section 76(2) of the 2016 Act.  
 
The Scottish Government also undertook a concurrent public consultation on whether 
the police should have legal powers to stop and search children and young people for 
alcohol. Many responses to this consultation raised wider issues about stop and 
search that have informed the development of the Code. A list of the organisations that 
Scottish Government officials met during the course of this consultation is included at 
Annex 1 of the analysis of consultation responses. 
 
Revisions to the Code to address issues raised in the consultation  
 
At the request of the Cabinet Secretary for Justice, the Advisory Group met on 
11 October 2016, 14 October, 1 December and 9 December to help the Government 
revise the Code to address issues raised in the consultation. There is consensus 
among Advisory Group members about all of the changes that have been made to the 
draft Code.  Of most significance: 
 

 A new section has been added (paragraph 1.3) that states the primary 
purpose of stop and search (to promote public safety and help prevent and 
detect crime). 

 A new chapter (chapter 7) has been added on searches where a child is 
involved. 

 A new chapter (chapter 8) has been added on searches where a vulnerable 
person is involved. 

 Significant revisions have been made to chapter 4 (legal basis for carrying 
out a search) and chapter 10 (monitoring and supervising stop and search). 
These sections have been restructured to make them flow in a more logical 
order, and have been amended to make them clearer. 

 Chapter 9 (recording requirements) has been amended to ensure that 
information about strip searches (including strip searches of children) will be 
recorded.  

 
Issues raised in the consultation not included in the draft Code of Practice 
 
There was consensus amongst the Advisory Group members that it would be 
impractical to record information about searches carried out as a condition of entry to 
sports and other events. Notwithstanding that two thirds of consultation respondents 
said this was necessary, the Advisory Group unanimously considered that there would 
be significant practical and operational difficulties in recording searches on entry to 
large scale events. 
 
Impact Assessments 
 
An Equality Impact Assessment and a Children’s Rights and Wellbeing Impact 
Assessment have been completed on the draft instrument.  The assessments 
identified positive impacts against the protected characteristics. They did not identify 
any negative impacts. The results of the assessments were used to inform the public 
consultation and the work to revise the Code. 
 

http://www.gov.scot/Resource/0050/00509193.pdf
https://consult.scotland.gov.uk/organised-crime-and-police-powers-unit/under18search/results/consultation-on-police-powers-to-search-children-and-young-people-for-alcohol---analysis-of-responses.pdf
http://www.legislation.gov.uk/sdsi/2017/9780111034323/pdfs/sdsieqia_9780111034323_en.pdf
http://www.legislation.gov.uk/sdsi/2017/9780111034323/pdfs/sdsiod_9780111034323_en.pdf
http://www.legislation.gov.uk/sdsi/2017/9780111034323/pdfs/sdsiod_9780111034323_en.pdf
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Of most significance, as a result of the assessments and consultations, new chapters 
have been added to the Code on searches involving children (chapter 7) and 
vulnerable adults (chapter 8). Chapter 4 (legal basis for carrying out a search) has 
been revised to make it clearer that personal factors alone (including a person’s 
appearance with regard to the protected characteristics) cannot be used as a reason 
to stop and search a person. Chapter 6 (how stop and search is to be used) has been 
revised to make it clearer that a constable must pay due regard to gender, identity or 
other relevant religious and cultural differences. Chapter 6 also provides that if there is 
doubt about a person’s ability to understand English, a constable must take 
reasonable steps to bring information regarding the person’s rights and any relevant 
provisions of the Code to the person’s attention. Chapter 9 (recording requirements) 
includes the person’s age, gender and ethnicity in the list of information that must be 
recorded and published. Chapter 10 (monitoring and supervising) provides that 
supervising officers must ensure that constables are using stop and search powers 
fully in accordance with the Code, and that any apparently disproportionate use of the 
powers in relation to specific sections of the community should be identified and 
reviewed to determine the reasons and, if appropriate, action should be taken. 
 
The impact assessments and consultation also highlighted the need for an easy to 
understand guide to the Code, aimed at members of the public. Scottish Government 
officials are working with the Advisory Group to prepare a plain English guide to the 
Code of Practice. A version of this guide aimed specifically at children will also be 
prepared. These guides will be made available on the Scottish Government website in 
advance of the Code coming into effect. 
 
Privacy 
 
It was not considered necessary for the Scottish Government to complete a Privacy 
Impact Assessment for this instrument as it does not introduce any significant changes 
to existing practice for Police Scotland in terms of the information that Police Scotland 
collects and how it is used.  Police Scotland already records information about stop 
and search and has detailed Standard Operating Procedures in place on how this 
information is retained and used. These procedures have been subjected to Police 
Scotland’s own Privacy Impact Assessment. 
 
It was not considered necessary to complete a Strategic Environmental Impact 
Assessment as these regulations do not have any environmental impact.  
 
Financial Effects  
  
A Business and Regulatory Impact Assessment (BRIA) has been completed.  The 
instrument has no financial impact on business. However, preparation for the 
introduction of the Code has resulted in costs for the Scottish Police Authority related 
to the training of police constables, amendments to business processes and database 
enhancements.  Police Scotland has advised that the total costs associated with the 
introduction of the Code is £2,802,483. This is a one-off cost. 
 
DELEGATED POWERS AND LAW REFORM COMMITTEE CONSIDERATION 
 
5. The Delegated Powers and Law Reform Committee considered the instrument 
at its meeting on 17 January 2017 and agreed that it did not need to draw it to the 
attention of the Parliament on any grounds within its remit.  

http://www.legislation.gov.uk/sdsi/2017/9780111034323/pdfs/sdsifia_9780111034323_en.pdf
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JUSTICE SUB-COMMITTEE ON POLICING CONSIDERATION 
 
6. At its meeting on 26 January 20171 the Justice Sub-Committee on Policing took 
evidence on the instrument from John Scott QC, Chair of the independent Advisory 
Group on Stop and Search, Pauline McIntyre, Parliamentary and Policy Officer at the 
Children and Young People's Commissioner Scotland, Assistant Chief Constable Mark 
Williams of Police Scotland, and Calum Steele, General Secretary of the Scottish 
Police Federation. The Sub-Committee also received written evidence2 from the 
Advisory Group on Stop and Search, the Children and Young People’s Commissioner 
Scotland, the Law Society of Scotland, Police Scotland, the Scottish Police Federation, 
and Dr Kath Murray, an independent policing and criminal justice researcher. 
 
JUSTICE COMMITTEE CONSIDERATION 
 
7. The Justice Committee is required to report to the Parliament on the instrument 
by 28 February 2017. The Cabinet Secretary for Justice has lodged motion 
S5M-03459 proposing that the Committee recommends approval of the instrument. 
The Cabinet Secretary is due to attend the meeting on 7 February to answer any 
questions on the instrument and to move the motion for approval. 
 
8. It is for the Committee to decide whether or not to agree to the motion, and then 
to report to the Parliament by 28 February 2017. Thereafter, the Parliament will be 
invited to approve the instrument. 
 
9. The Committee is asked to delegate to the Convener authority to approve 
the report on the instrument for publication. 
 

                                            
1
 Scottish Parliament Justice Sub-Committee on Policing. Official Report 26 January 2017. Cols 2-22. 

Available at: http://www.scottish.parliament.uk/parliamentarybusiness/report.aspx?r=10756&mode=pdf 
2
 Written submissions received on the Stop and Search Code of Practice (Appointed Day) (Scotland) 

Regulations 2017 [draft]. Available at: 

http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/103176.aspx 

 

http://www.scottish.parliament.uk/parliamentarybusiness/report.aspx?r=10756&mode=pdf
http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/103176.aspx
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Justice Committee 
 

5th Meeting, 2017 (Session 5), Tuesday 7 February 2017 
 

Subordinate legislation 
 

Note by the clerk 

 
Purpose 
 
1. This paper invites the Committee to consider the following negative instrument: 
 

 Title Conditions (Scotland) Act 2003 (Rural Housing Bodies) Amendment 
Order 2017 (SSI 2017/7) [see page 3]. 

 
2. If the Committee agrees to report to the Parliament on the instrument it is 
required to do so by 27 February 2017. 
 
Procedure for negative instruments 
 
3. Negative instruments are instruments that are “subject to annulment” by 
resolution of the Parliament for a period of 40 days after they are laid. This means they 
become law unless they are annulled by the Parliament. All negative instruments are 
considered by the Delegated Powers and Law Reform Committee (on various 
technical grounds) and by the relevant lead committee (on policy grounds).  
 
4. Under Rule 10.4, any member (whether or not a member of the lead committee) 
may, within the 40-day period, lodge a motion for consideration by the lead committee 
recommending annulment of the instrument.  
 
5. If the motion is agreed to by the lead committee, the Parliamentary Bureau must 
then lodge a motion to annul the instrument to be considered by the Parliament as a 
whole. If that motion is also agreed to, the Scottish Ministers must revoke the 
instrument.  
 
6. Each negative instrument appears on the Justice Committee’s agenda at the 
first opportunity after the Delegated Powers and Law Reform Committee has reported 
on it. This means that, if questions are asked or concerns raised, consideration of the 
instrument can usually be continued to a later meeting to allow the Committee to 
gather more information or to invite a Minister to give evidence on the instrument. 
Members should however note that, for scheduling reasons, it is not always possible to 
continue an instrument to the following week. For this reason, if any Member has 
significant concerns about a negative instrument, they are encouraged to make this 
known to the clerks in advance of the meeting.  
 
7. In many cases, the Committee may be content simply to note the instrument 
and agree to make no recommendations on it. 
 

http://www.legislation.gov.uk/ssi/2017/7/contents/made
http://www.legislation.gov.uk/ssi/2017/7/contents/made
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Guidance on subordinate legislation 
 
8. Further guidance on subordinate legislation is available on the Delegated 
Powers and Law Reform Committee’s web page at: 
http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/delegate
d-powers-committee.aspx 
 
Recommendation 
 
9. The Committee is invited to consider the instrument. 
 
  

http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/delegated-powers-committee.aspx
http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/delegated-powers-committee.aspx
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TITLE CONDITIONS (SCOTLAND) ACT 2003 (RURAL HOUSING BODIES) 
AMENDMENT ORDER 2017 (SSI 2017/7) 

 
Introduction 
 
10. The instrument is made under section 43(5) of the Title Conditions (Scotland) 
Act 2003. The Order amends schedule 1 of the Title Conditions (Scotland) Act 2003 
(Rural Housing Bodies) Order 2004 by adding one body, Kilfinan Community Forest 
Company, as a prescribed rural housing body. 
 
11. Further details on the purpose of the instrument can be found in the policy note 
(see below). 
 
12. The instrument comes into force on 26 February 2017. 
 
DELEGATED POWERS AND LAW REFORM COMMITTEE CONSIDERATION 
 
13. The Delegated Powers and Law Reform Committee considered this instrument 
at its meeting on 24 January 2017 and agreed that it did not need to draw it to the 
attention of the Parliament on any grounds within its remit.  
 
JUSTICE COMMITTEE CONSIDERATION 
 
14. If the Committee agrees to report to the Parliament on this instrument, it is 
required to do so by 27 February 2017. 
 
Policy Note: Title Conditions (Scotland) Act 2003 (Rural Housing Bodies) 
Amendment Order 2017 (SSI 2017/7) 
 
Policy Objective 
 
Section 43(5) of the 2003 Act provides that Scottish Ministers may prescribe such 
body as they think fit to be a rural housing body.  Section 43(1) of the 2003 Act allows 
for the creation of a real burden over rural land which comprises a right of pre-emption 
in favour of a rural housing body. This is known as a “rural housing burden”. It means 
that when such land is being sold, the rural housing body has the right to purchase or 
re-purchase the land, as the case may be. In essence, it enables the rural housing 
body to control future sales. Ministers also have the power, under section 43(8) of the 
2003 Act, to determine that a body shall cease to be a rural housing body.   
 
The right to repurchase may only be used over rural land. Rural land means land other 
than excluded land.  Excluded land has the same meaning as in Part 2 of the Land 
Reform (Scotland) Act 2003, which now following amendments made by the 
Community Empowerment (Scotland) Act 2015 means land consisting of a separate 
tenement (i.e. an interest in land) which is owned separately from the land in respect 
of which it is exigible.  This definition is subject to exceptions for land consisting of 
salmon fishings and certain mineral rights. 
 
This Order amends schedule 1 of the Title Conditions (Scotland) Act 2003 (Rural 
Housing Bodies) Order 2004 by adding one body, Kilfinan Community Forest 
Company, as a prescribed rural housing body.  
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The power to make this Order may only be exercised where the object or function, or 
one of the principal objects or functions, of the body concerned is to provide housing 
or land for housing (section 43(6) of the 2003 Act). Kilfinan Community Forest 
Company complies with this requirement.    
 
Previous Orders designating rural housing bodies were made in 2004, 2006, 2007, 
2008, 2013 and 2014. Annex A provides a current list of all prescribed rural housing 
bodies to date.  
 
Consultation 
 
A consultation is not required, as applicants either meet the terms of the legislation or 
they do not.  
 
We are currently undergoing an exercise in which we have contacted all rural housing 
bodies and conservation bodies, prescribed under sections 43(5) and 38(4) of the 
2003 Act respectively, asking them among other things, if they wish to remain 
prescribed as a rural housing or conservation body.  We have had a number of 
responses to date, but still have quite a few responses outstanding.  We consider that 
once we have all relevant responses and have considered them, this would be the 
ideal time to prepare SSIs consolidating the list of rural housing and conservation 
bodies. 
 
Impact Assessments 
 
An equality impact assessment has not been undertaken on the basis that this policy 
does not have any impact on equality issues.   
 
Financial effects 
 
A Business and Regulatory Impact Assessment (BRIA) has been completed.  With the 
limited information received from the BRIA process, we conclude that the impact of 
this Order on existing businesses in the area is generally positive.  The Order enables 
a further rural housing body to provide affordable housing for current and future 
communities.  This is likely to contribute to sustaining existing businesses and may 
attract new businesses.   
 
  

http://www.legislation.gov.uk/ssi/2017/7/pdfs/ssifia_20170007_en.pdf
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ANNEX A 

 

Albyn Housing Society Limited Lochaber Housing Association Limited 

Argyll Community Housing Association Muirneag Housing Association Limited 

Barra and Vatersay Housing Association 
Limited 

Mull and Iona Community Trust 
 

Berneray Housing Association Limited 
 

North West Mull Community Woodland 
Company Limited 

Buidheann Taigheadais na Meadhanan 
Limited 

Orkney Islands Council 
 

Buidheann Tigheadas Loch Aillse Agus 
An Eilein Sgitheanaich Limited 

Pentland Housing Association Limited 
 

Cairn Housing Association Limited Rural Stirling Housing Association 
Limited 

Colonsay Community Development 
Company 

Taighean Ceann a Tuath na’Hearadh 
Limited 

Comhairle nan Eilean Siar The Highland Housing Alliance  

Community Self-Build Scotland Limited 
 

The Highlands Small Communities’ 
Housing Trust 

Craignish Community Company Limited The Isle of Eigg Heritage Trust 

Down to Earth Solutions Community 
Interest Company 

The Isle of Gigha Heritage Trust 
 

Dumfries and Galloway Small 
Communities Housing Trust 

The North Harris Trust 
 

Dunbritton Housing Association Limited Tighean Innse Gall Limited  

Ekopia Resource Exchange Limited West Harris Trust 

Fyne Homes Limited West Highland Housing Association 
Limited 

Fyne Initiatives Limited West Highland Rural Solutions Limited  

HIFAR Limited Yuill Community Trust C.I.C. 

Isle of Jura Development Trust  
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Justice Committee 

5th Meeting, 2017 (Session 5), Tuesday 7 February 2017 

Feedback from the Justice Sub-Committee on Policing 

Note by the clerk 

Introduction 

 
1. The Justice Committee agreed at its meeting of 13 December 2016 that a paper 
should accompany any future agenda item on the feedback from the Justice Sub-
Committee on Policing. 
 
2. The Justice Sub-Committee on Policing met on 2 February 2017 to agree its 
findings on the draft stop and search code of practice, its letter to the Justice Committee, 
and its forward work programme. 
 
3. The agreed letter is attached at Annexe A. 
 
4. The agreed work programme is attached at Annexe B. 
 
5. The next meeting of the Justice Sub-Committee on Policing is scheduled for 
Thursday 23 February 2017, when it intends to take evidence from HMICS on his 
Independent Assurance Review of Police Scotland – Call Handling Update Report, which 
was published on 24 January 2017. 
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Annexe A 

Letter from the Justice Sub-Committee on Policing on the draft Stop and Search 

Code of Practice 

 
 

Justice Sub-Committee on Policing  
 

Margaret Mitchell MSP 
Convener 
Justice Committee 
 
 
 
 
 
 
 
By email 
 

All correspondence c/o:  
Justice Sub-Committee Clerks 

Room T2.60 
The Scottish Parliament 

Edinburgh 
EH99 1SP 

 
Tel: 0131 348 5220  

Textphone: 0800 092 7100  
justicecommittee@parliament.scot 

 
2 February 2017 

 
 
Dear Margaret 
 
Draft Stop and Search Code of Practice (Appointed Day) (Scotland) Regulations 
2017 
 
The Justice Sub-Committee on Policing agreed, at its meeting on 12 January 2017, to 
hold an evidence session on the draft Stop and Search Code of Practice (Appointed Day) 
(Scotland) Regulations 2017, and to write to the Justice Committee setting out its views, in 
advance of the latter formally considering the Cabinet Secretary’s motion to approve the 
regulations later this month, to help inform that scrutiny.  
 
The Sub-Committee took oral evidence from John Scott QC, Chair of the Independent 
Advisory Group on Stop and Search; Assistant Chief Constable Mark Williams, Police 
Scotland; Calum Steele, Scottish Police Federation; and Pauline McIntyre, Parliamentary 
and Policy Officer, Children and Young People's Commissioner Scotland, on 26 January.  
 
The Sub-Committee also considered written evidence provided by the witnesses and from 
Dr Kath Murray, independent policing and criminal justice researcher, and from the Law 
Society of Scotland. We are grateful to all those who provided evidence. 
 
 

http://www.legislation.gov.uk/sdsi/2017/9780111034323
http://www.legislation.gov.uk/sdsi/2017/9780111034323
http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/103176.aspx
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Introduction 
 
Stop and search is used by the police to search individuals for weapons, drugs, unlawful 
alcohol or stolen goods, with the aim of helping to keep people safe. In response to 
concerns about the level and nature of the practice of stop and search in Scotland, both 
the Scottish Police Authority (SPA) and Her Majesty's Inspectorate of Constabulary in 
Scotland (HMICS) undertook separate reviews of the practice. 

In May 2014, the SPA published a final report and recommendations following its Scrutiny 
Review – Police Scotland’s Stop and Search Policy and Practice and in March 2015  
HMICS published its Audit and Assurance Review of Stop and Search: Phase 1.  

The HMICS Review recommended that: ―Police Scotland should consider a policy which 
raises a general presumption amongst officers that stop and search encounters should be 
legislative‖ (recommendation 15) and that ―Police Scotland and Scottish Police Authority 
should consult with the Scottish Government on the potential development of a statutory 
Code of Practice for stop and search‖ (recommendation 19). 

In March 2015, Police Scotland confirmed that there would be a presumption against 
consensual (non-statutory) stop and search for all age groups and that children under the 
age of 12 would no longer be subject to consensual stop and search. 

The Independent Advisory Group on Stop and Search 

Scottish Ministers announced on 31 March 2015 that an Independent Advisory Group on 
Stop and Search policy in Scotland would be established, and that it would be chaired by 
John Scott QC. 

Remit and timescales 

The remit of the Advisory Group is to advise Ministers on the long-term policy which 
should be in place for stop and search, in particular to: 

 ―consider and report to Scottish Ministers on whether a presumption against 
consensual stop and search goes far enough or, alternatively, if there should be an 
absolute cessation of the practice. The group should advise on the steps that 
require to be taken in the light of the conclusion it reaches, including any 
consequent legislation or change in practice that might be necessary. 

 develop a draft Code of Practice that will underpin the use of stop and search in 
Scotland‖. 

―The Advisory Group may also provide advice and recommendations to Scottish Ministers 
on: 

 legislative options in relation to stop and search, including ways in which the Code 
of Practice can have a legislative basis; and 

 the use of statutory stop and search in relation to children and young people for 
more general safeguarding and well-being.‖ 

The Advisory Group was asked to report back to the Cabinet Secretary for Justice by the 
end of August 2015 and the Cabinet Secretary for Justice published the Advisory Group's 

https://www.google.co.uk/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&cad=rja&uact=8&ved=0ahUKEwiHiuLB4dfRAhUDUhQKHT6gCgYQFggfMAA&url=http%3A%2F%2Fwww.spa.police.uk%2Fassets%2F126884%2F230479%2Fscrutinytaskgroupreport&usg=AFQjCNEi64RbWYmS_Yl3rsZ_MBVsIcn46A
https://www.google.co.uk/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&cad=rja&uact=8&ved=0ahUKEwiHiuLB4dfRAhUDUhQKHT6gCgYQFggfMAA&url=http%3A%2F%2Fwww.spa.police.uk%2Fassets%2F126884%2F230479%2Fscrutinytaskgroupreport&usg=AFQjCNEi64RbWYmS_Yl3rsZ_MBVsIcn46A
http://www.hmics.org/sites/default/files/publications/HMICS%20-%20Audit%20and%20Assurance%20Review%20of%20Stop%20and%20Search%20-%20Phase%201_0.pdf
http://www.gov.scot/About/Review/stopandsearch
http://www.gov.scot/About/Review/stopandsearch/Report?refresh=0.12071063809197169
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report on 3 September 2015. The Advisory Group recommended: ―That there should be a 
Code of Practice covering Stop and Search of the person in Scotland. The Code should be 
given effect by statute‖ (recommendation 1) 

Supplementary Report by the Advisory Group on Stop and Search 

Between 21 March and 15 July 2016, the Scottish Government undertook two public 
consultations; one on a draft Code of Practice to underpin the use of police powers to stop 
and search in Scotland, and one on Police Powers to Search Children and Young People 
for Alcohol.  Once these consultations were concluded an analysis of the responses to the 
Code of Pratice and the Power to Search for Alcohol were published. 

The Cabinet Secretary asked the Advisory Group to meet again to consider the responses 
to, and anlysis of, the two consultations. The  Advisory Group published a Supplementary 
Report on Stop and Search in January 2017. The draft Code of Practice was amended to 
address some of the issues raised in response to the consultations. 

The draft Code of Practice 

The draft Stop and Search Code of Practice (Appointed Day) (Scotland) Regulations 2017 
was laid  in the Scottish Parliament on 11 January 2017.   

The purpose of the Sub-Committee’s scrutiny was to investigate whether the draft Code of 
Practice provides a workable, consistent and transparent approach to the practice of stop 
and search.  

The majority of the written and oral evidence received indicates that the code of practice is 
a welcome tool which will assist police constables in the use of stop and search, as well as 
providing assurance to the public that it will be a lawful and transparent practice in future, 
which will be monitored and reviewed. 

A number of issues were raised by the Scottish Police Federation and the Law Society of 
Scotland in their written evidence, which the Sub-Committee explored in more detail during 
the oral evidence session. 

The Purpose of the draft Code of Practice 

John Scott QC, Chair of the Independent Advisory Group on Stop and Search, told the 
Sub-Committee that a collaborative approach had been taken to drafting the code of 
practice, and that it had two purposes and two audiences. He explained that: ―… it is not 
simply a working document for police officers, but is intended as guidance for the public 
and for specific groups, such as children and young people‖.1 He hoped that this would 
help to educate people about stop and search and redress the power imbalance that many 
feel when being searched. 

Calum Steele told the Sub-Committee that the Scottish Police Federation considered that: 
―There are bits [of the draft code] that are unnecessary‖, adding: "that might relate to the 
fact that it is aimed at more than one audience‖.2 An example given in the Scottish Police 
Federation’s written submission is the reference to: ―existing legislative provisions 

                                            
1
 Justice Sub-Committee on Policing, Official Report, 26 January 2016, Col 3. 

2
 Justice Sub-Committee on Policing, Official Report, 26 January 2016, Col 5. 

http://www.gov.scot/About/Review/stopandsearch/Report?refresh=0.12071063809197169
http://www.gov.scot/Resource/0050/00509193.pdf
https://consult.scotland.gov.uk/organised-crime-and-police-powers-unit/under18search/results/consultation-on-police-powers-to-search-children-and-young-people-for-alcohol---analysis-of-responses.pdf
http://www.gov.scot/Resource/0051/00513098.pdf
http://www.gov.scot/Resource/0051/00513098.pdf
https://consult.scotland.gov.uk/organised-crime-and-police-powers-unit/stop-and-search/results/stop-search-code-of-practice---11-jan-2017.docx
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throughout‖,3 which police officers would already be familiar with. However, this view did 
not appear to be shared by Police Scotland. 

In response to a question on whether the code of practice will lead to significant 
improvements in the practice of stop and search, Assistant Chief Constable Mark Williams 
confirmed that Police Scotland: ―are satisfied that the code will lead to a significant 
improvement in how we apply stop and search in Scotland‖.4 

Pauline McIntyre from the office of the Children and Young People’s Commissioner 
Scotland told the Sub-Committee the approach to consulting children and young people 
prior to the inclusion of a chapter on children and young people in the code of practice had 
been inclusive and innovative, describing the process as: ―about shaping the code with 
their views in mind‖.5 

Conclusion: Stop and search has the potential to have a significant impact on 
preventing and detecting crime. The Sub-Committee is content that the draft Code 
of Practice on Stop and Search appears to provide police officers with practical and 
flexible guidance, whilst providing the public with confidence that any stop and 
search process will be lawful.  

When powers of Stop and Search may be used 

Paragraph 3.4 of the code of practice states that: 

Notwithstanding paragraph 3.3, a constable must take all steps necessary to protect 
life.6 

In its Supplementary Report on Stop and Search, the Advisory Group highlight the lack of 
a power within current legislation to search a person to preserve their life: 

―Some police officers expressed uncertainty to us about police powers to intervene 
to preserve life. Despite legislative provision giving powers and duties to the police 
and others to protect vulnerable people, there seems to be no explicit power of 
search to preserve life. This area should be monitored during the early stages of 
evidence-gathering. In situations involving risk to life, we do not want constables to 
hesitate to search an individual‖.7 

In his oral evidence to the Sub-Committee John Scott QC suggested that the Parliament 
may wish to review the lack of an explicit power to search a person to preserve their life 
and legislate accordingly, saying that: ―Although there is no specific power of search in 
those situations, it may be that, in the course of the review process, Parliament—perhaps 
the committee—will review that and allot a specific power to deal with those situations‖.8 

 

                                            
3
 Scottish Police Federation, written submission, page 2. 

4
 Justice Sub-Committee on Policing, Official Report, 26 January 2016, Col 3. 

5
 Justice Sub-Committee on Policing, Official Report, 26 January 2016, Col 4. 

6
 See section 75 of the Criminal Justice (Scotland) Act 2016. 

7 Supplementary Report by the Advisory Group on Stop and Search, page 8. 
8
 Justice Sub-Committee on Policing, Official Report, 26 January 2016, Col 13. 

http://www.gov.scot/Publications/2017/01/5636
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Recommendation: The Sub-Committee recommends that the Justice Committee 
raise any possible legislative gap with the Cabinet Secretary for Justice whilst 
taking evidence on the draft Stop and Search Code of Practice (Appointed Day) 
(Scotland) Regulations 2017, to ascertain the Scottish Government’s approach to 
addressing this concern. 

Legal basis for carrying out a search 

Paragraph 4.3 of the Code of Practice states that the following cannot be used alone as 
the reason for searching an individual: 

(a) a person’s physical appearance with regard to the relevant protected 
characteristics set out in the Equality Act 2010, section 149, i.e. age, disability, 
gender reassignment, pregnancy and maternity, race, religion or belief, sex and 
sexual orientation; 

(b) a person’s clothing or general appearance; 

(c) generalisations or stereotypical images that certain categories of people are 
more likely to be involved in criminal activity; 

(d) the fact that a person has any previous convictions 

In its written evidence the Law Society of Scotland raised a concern that this wording: 
―suggests that factors such as generalisations or stereotypical images could be considered 
reasonable grounds in conjunction with other information or intelligence‖.9 Its view is that 
this is a markedly different practice from England and Wales where, because of a slight 
difference in the wording of the comparable provision, a person’s physical appearance, 
any relevant protected characteristics, generalisations or stereotypical images cannot be 
used alone or in combination with each other to stop and search a person. 

John Scott QC clarified that the intention was that in practice the approach in Scotland 
would be the same as that in England and Wales. He explained that the provisions in 
England and Wales state that protected characteristics can never be a basis for a search, 
―unless‖, which, in his view, was another way of saying: ―that none of those characteristics 
can be used alone‖.10 

Conclusion: The Sub-Committee was reassured by the explanation provided by 
John Scott QC that the legal basis for carrying out a search of an individual in 
Scotland would be similar to that of a search carried out in England and Wales.  
This is an issue which the Justice Committee may wish to clarify further with the 
Cabinet Secretary for Justice.   

Recording requirements 

Chapter 9 of the Code of Practice introduces a requirement for police officers to record all 
searches and outlines the data that should be recorded.   

                                            
9
 Law Society of Scotland, written submission, page 2. 

10
 Justice Sub-Committee on Policing, Official Report, 26 January 2016, Col 18. 

http://www.legislation.gov.uk/sdsi/2017/9780111034323
http://www.legislation.gov.uk/sdsi/2017/9780111034323
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Calum Steele told the Sub-Committee that the Scottish Police Federation’s members were 
concerned about the increase in the recording requirements when stopping and searching 
people, compared to the previous practice, saying that: ―The move from that to something 
that is so heavily specific in its expectations will create bureaucracy that will be offputting, 
that it will discourage officers from using their powers to stop and search‖.11 

The Sub-Committee heard that the number of searches had been decreasing due to a 
move to a presumption for statutory rather than consensual stop and search, ahead of the 
code of practice being introduced. In response to a question on whether Police Scotland is 
now at its expected level of stop and search, or whether it is too early to tell, Assistant 
Chief Constable Mark Williams stated that: ―it is too early to say what that will mean in 
terms of overall volumes of stop and searches‖.12 

ACC Williams went on to explain that data is recorded in an electronic database and is 
therefore not a time-consuming process. He stressed the importance of the data on 
searches being: ―… accurate, audited, accountable, published, open and transparent‖, 
adding that: ―I think that the benefits of that accountability and legitimacy outweigh any 
small amount of bureaucracy involved in recording the activity‖.13 

John Scott QC added that only recording searches which are properly intelligence-led and 
based on reasonable grounds to suspect, would mean that: ―We are in a position where 
there will be better use of police resources‖.14 

Recommendation: The Sub-Committee agrees that the potential benefits for the 

police and the public should outweigh the bureaucratic requirements of recording 

searches. The Sub-Committee recommends that the time taken by police officers to 

record searches be included in the monitoring and review process.  

Review process 

The Sub-Committee heard from ACC Mark Williams that the implementation of the code of 

practice will be reviewed by Police Scotland: ―after six months, 12 months and 

thereafter‖,15 to monitor and evaluate its effectiveness and to consider how front-line 

officers are using it in practice. 

Conclusion: The Sub-Committee intends to keep a watching brief on the 
implementation of the code of practice to see how it is working and evolving, and to 
return to this issue after the publication of the first set of data. 

I hope the Justice Committee finds these comments helpful. 

Yours sincerely 

 
 
 

Mary Fee MSP 
Convener, Justice Sub-Committee on Policing   

                                            
11

 Justice Sub-Committee on Policing, Official Report, 26 January 2016, Col 12. 
12

 Justice Sub-Committee on Policing, Official Report, 26 January 2016, Col 5. 
13

 Justice Sub-Committee on Policing, Official Report, 26 January 2016, Col 9. 
14

 Justice Sub-Committee on Policing, Official Report, 26 January 2016, Col 12. 
15

 Justice Sub-Committee on Policing, Official Report, 26 January 2016, Col 3. 
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Annexe B 

Justice Sub-Committee on Policing Work Programme 2017 
 

Date  Issue Proposal 

23 February Call handling  Oral evidence from HMICS on his Independent 
Assurance Review Police Scotland – Call Handling 
Update Report, which was published on 24 January 

16 March  Audit report on 
the SPA 

Oral evidence from the Auditor General on Audit 
Scotland’s 2015/16 audit report on the Scottish Police 
Authority.  

23 March  i6 Oral evidence from the Auditor General on Audit 
Scotland’s  i6 report. 

20 April  Audit and i6  Oral evidence on the issues raised during the two 
evidence sessions with the Auditor General on the 2015-
16 audit and i6 reports.  

 
Meeting dates to be confirmed 
 

Call handling 

To take evidence on issues raised during the HMICS evidence session on call handling. 

Counter-Corruption Unit (CCU) 

To take evidence after the completion of the reviews by Durham Constabulary and 
Northumbria Police 

Police body cameras 

Consideration of the outcome of Police Scotland’s scoping exercise for the force-wide 
deployment of police body cameras. 

Short and long-term financial planning of the SPA and Police Scotland 

To take evidence on the short and long-term financial planning of the SPA and Police 
Scotland 

The role of local police commanders 

To take evidence on the role of local police commanders. 

Surveillance 

Consideration of the final report of the HMICS review into undercover policing. 

 

http://www.hmics.org/publications/independent-assurance-review-police-scotland-%E2%80%93-call-handling-update-report
http://www.hmics.org/publications/independent-assurance-review-police-scotland-%E2%80%93-call-handling-update-report
http://www.hmics.org/publications/independent-assurance-review-police-scotland-%E2%80%93-call-handling-update-report
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